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Abstract

Checks are considered among the most important securities that play an
important role in the economic life not only among traders, but also among various
sectors of the society. As checks are considered as money, they save their holders
the risks of holding cash with them. Due to the widespread use of checks in
practical life, several problems have come into existence including the bank
responsibility when cashing forged checks.

The check is a legal method that expresses the drawer’s desire to recover his
money at the drawee bank. This method contains compulsory data that should be
taken into consideration in this security forced by most commercial laws. Without
these data, the check shall not be considered legal. Therefore, when the check lacks
such data, it shall not be regarded a legal check and so the bank shall not be held
responsible for cashing this security as a forged check.

There are various kinds of checks such as the bank check, the endorsed
check, the check prepared for accounts, and tourist check, i.e. traveler check. Each
kind of these checks has characteristics and advantages. Some of these checks are
easy to be forged; others can neither be forged nor stolen.

[t is known that issuing checks is resulted from contracting relations between
the bank and the holder of the checkbook. This relation comes into existence when
setting up a contract to open current accounts or banking services followed by the
order of the client to obtain a checkbook.

This relation causes multiple obligations by its various parties. The source of
these obligations might be the contract itself or the banking practices. Some of
these obligations are held by the drawer, such as conserving the checkbook,
informing the bank when checks are stolen or forged, and commitment of
following the bank’s instructions when using the checks. The bank’s obligations
include following the procedures and practices that should be followed when

delivering checkbooks, when cashing checks to their holders, following the
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drawer’s instructions and then scrutinizing the check’s data including the signature
and the sequence of endorsements.

Any violation of these obligations commits the civil responsibility of the
bank provided that its elements such as the error, the damage and the cause and
causal relationship between them are available. If the bank commits an error, it will
be held responsible; if the drawer commits an error, he will be held responsible.
The responsibility may be mutual if both of them participated in the error that
resulted in harmful consequences.

The presence of obligations-defining contract has an important impact upon
limiting the kind of responsibility. Default responsibility takes place if there is no
contract that organizes the obligations of the parties. Contract responsibility occurs
when there is a valid contract that organizes the obligations of the parties.

By examining the contracts organized by banks, it is found that they often
impose obligations upon the drawer while at the same time relieves the obligations
imposed upon them. Accordingly, the responsibility of the bank is often default
responsibility resulting from violation of legal obligations or obligations resulting
from violation of banking practices. Contract responsibility does not occur unless
there is an obligations-defining contract including the bank’s commitment to its

responsibility for cashing the forged check.

The judiciary and jurisprudence differ in defining the basis of responsibility.
Accordingly, two jurisprudence theories have appeared: the theory of errors and
the theory of profession risks.

The theory of errors depends on the responsibility of one of the parties
committing, an error that require his indictment. This error may occur via the
violation of the obligations held by the drawer or the drawee. In accordance with
this theory, the responsibility is held by the party that commits the error.
Sometimes the responsibility may be mutual if both parties commit an error that

results in the harmful consequence, in this case, cashing the forged check.




The theory of profession risks holds the bank responsible for cashing the
forged check in all cases even if the bank does not commit any error. The reason
for this is that the bank practices advantage-yielding profession. Consequently, the
bank bears the risks of this profession. This theory holds the bank responsible in all
cases and does not hold any responsibility at the drawer even if his error is proved.

In this study, I have supported the theory of errors after studying the effects
of both theories. I have found that the theory of errors is nearer to justice than the
other theory and we can depend on it in most cases. It also can be considered as a
basis for responsibility because it can reach solutions that are more sensible and
realistic. It is a theory that depends on the rules of civil law and we can sense the
legal aspects in it. It also provides the judiciary with bases when justifying its
verdicts in this matter. However, the theory of profession risks was put forward by
the judiciary to include the cases that cannot be approached by the theory of errors.
This theory is not safe from defects that may expose the banks to cases of
blackmail. It has no legal basis. In addition, it forces the banks to take severe

measures when cashing checks which impede the commercial movement and

causes delays in cashing checks.

Atticle YV« of the Jordanian commercial law states the responsibility of
cashing the forged check. It states: “Y) The drawee alone bears the responsibility of
the damages caused by the forged or altered check if not attributed to an error
made by the drawer whose name is stated in the check, and Y) particularly, the
drawer is considered erroneous if he does not conserve the checks book delivered
to him in the required careful manner.”

However, the said article is ambiguous because it holds the bank
responsibility for cashing the forged check then it turns to discuss the error
committed by the drawer. In my opinion, the legislator attempted to find solutions
to the cases that are not covered by the theory of errors. If he attempted to depend

on the theory of profession risks, there would not be any need to deal with




drawer’s error and holding him responsible for that because this would contradict
the theory of profession risk.

From this viewpoint, I can say that article YV+ of the commerce law almost
relies on the theory of errors more than it does on the theory of profession risks.
When dealing with the drawer’s error, the legislator referred to the legal basis of
the responsibility whether contract or default which is also the error and damage

and the causal relationship between them. These are the basic elements of

responsibility in general.
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